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531 Reformed CAPCO, now known as “WISCAP”

Due to criticisms raised about the existing CAPCO program, the authors have agreed
to amend the program as follows:

a.

b.

Expanding the program This would allow the new WISCAP program to open
up to any business entity that pays a corporate income tax, corporate franchise tax
or a premium tax. However, there is a threshold of a million doliar investment to
ease administrative burdens.

Defeasement and Capitai Availability One of the criticisms of the current
CAPCO program is that because of the guarantees made to the investors regardmg
the return of their investment (defeasersent), only 50% of the capital invested is
actually available for investment. Under the reform, all WISCAPs would commit
ta have a*fa;}ahie m iess f:han 75% of capital raised for mvestmnt This would

«««««

| Iimes%r Afﬁi;ates Aiiawed to be {}gmﬁgé a8 a ’WIS{?A? Aa affiliate of an

institutional investor may be certified if that afﬁimte does’ nﬁt take the investments
from their own investor.

Guaranteeing That Wisconsin Will Receive a Share of The Proceeds When
Distributions Are made From the WISCAP Program. Under the current
CAPCO law, the State of Wisconsin does not share in the Distributions after
100% of the capital has been invested in qualified businesses. (other than by
receiving tax revenue from the jobs created ete.y Under proposed changes in the
new legislation, Wisconsin will share in the distributions, receiving 30% of the
gains from the investments back to the State of Wisconsin, unless gains are

- promised to a s@ewbyusida ﬁmd, in Wim:}x case the Szaie ﬁf Wmmm receives
20% of the gains.-

Guaranteeing That A S;gmﬁmzx; Amount of the WI&CA? investments Geo
To Early Stage Companies. To make sure that Wisconsin entrepreneurs and
recent graduates of our research universities have start up resources available to
them, the new WISCAP legislation will now contain a guarantee that af least 50%
of the first 50% of the funds invested by the WISCAP from its fund will be in
early stage businesses. (Therefore, at least 25% of the total when 100% is
invested over the life of the program).

Reducing The Administrative Fees Which Can be Charged by WISCAPs. To
address the concern that the CAPCOs were charging excessive administrative fees
(even thought those fees did NOT diminish the funds available for investment in
Wisconsin businesses), the new legislation puts further limitations on the
“qualified distributions” which are allowed. The new language limits the
distributions allowed to a WISCAP to the costs of originally forming and
syndicating the WISCAP, and then caps the annual management fee for
WISCAPs at 2.5% of the total certified capital. If the WISCAP does not meet
their investment threshold test, then they cannot charge their administrative fees.
More Transparency and Frequent Reporting to the Department of
Commerce. Under the current CAPCO law, the CAPCOs are required to file a
detailed report with the Department once a year concerning their investments and
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the amount of capital available at that time. Under the proposed legisiation, a
report will be requzred after each investment to the Department within 3 business
days, which the Department then has 3 business days to make public (website).
Audits and Reports. While the current CAPCO law contains a requirement that
there be an annual audit of the CAPCO submitted to the Department, the proposed
legistation contains language which clarifies that two separate documents are
required to be submitted by the WISCAPs to the Bepmm ‘an audit of the
financial statements of the WISCAP, and 2 report ont appi}fmg agreed-upon

procedures. This change will provide better information to the Qegaﬁment

i

Evaluation of Program. The proposed legzsiatmn contains a provision
requesting the Joint Legrs%aiwa Audit Committee to perform a performance
evaluation audit of the WISCAP program.

Clarifying that a WISCAP Can Not Make Distributions Until It Has Invested
100% Of Tts Certified Capital. There was concern that a CAPCO could be
decertifi ed without ever investing 100% ofits eng;mi certified capital. This also

- ties into a second concern that the CA?QQ structure, whzcii sets aside 50% of the
e capami at the begmnmg of the prograin for: guarantee purposes with the investing

- WISCAPs must provide the Department with a des

insurance companies, somehow could mﬁ‘mge on the CAPCOs investing 100% of
their original capital in companies in Wisconsin. Under proposed changes in the
law, WISCAPs can nor be decertified, nor make distributions, until they have
invested 100% of the original certified capital they received in certified
investments in Wisconsin.

Mandating That WISCAPs Receive Department of Commerce Approval
Before Investing in Certified Businesses in Wisconsin. Under the old law,
CAPCOs only had to notify the Department of Commerce when they were
making a certified investment in a business, iﬁn&er the proposed language, all

ion of the ;}m;:sosed

* investment and the Departmient will determine if the ﬁﬁfﬁ’&iﬁi&ﬂi is a qualified

investment, and fits within the investment criteria outlined by the WISCAP when
it was certified by the Department.

Tightf:mag The Standards For Being Certified as A WISCA? Under the
proposed language, WISCAP applicants would have to not only provide the
information which was regmred in the original law (relating to financial viability
etc.), but would also have to submit information showing: all the people who
would benefit from the certification; the WISCAPs five vear business plan; and
the WISCAPs investment strategy, which would include a summary of its
investment criteria. This change would allow the Department to determine if the
WISCAP had an investment strategy which is compatible with Wisconsin’s law
before the WISCAP would ever be approved by the Department as a WISCAP,
Tightening the Definition of “Qualified Business” Under the proposed
tanguage, the definition of a qualified investment (qualified business} would be
dramatically changed to address concerns related to some of the investments,
which were made from the original CAPCO pool of funds. Under the proposed
changes, a WISCAP would be precluded from having any financial interest in the
business prior to its investment and would be prectuded from forming, creating or
organizing the business. In addition, the law would further restrict the kinds of
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businesses, which could receive WISCAP investments. Added to the restrictions
already in the law would be restrictions reiated to business consultants, real estate
leasing, lobbying or political consulting, and retail sales (unless approved by the
Department).

Clarifying That The Majeﬂty of the Investments Must be Made In the Form
of Equity. Although the current CAPCO law contains language requiring that
“qualified investments” must be investments made 1o businesses with a maturity
of no less than § years, and that the investment can only be made if the company
can not obtain conventional financing, new language has been proposed which
further clarifies what long term debt instruments qualify, and prohibiting a
WISCAP from owning more than 50% (majority control) of a qualified business
as a result of its investment, unless approved by the Department.

More Detailed Description of “Nonqualified Investment”, The proposed
legislation contains language which specifies in greater detail where funds which
have not yet been invested in 2 qualified business can be held. ‘This further |
guarantees that the funds will be available for investment in qualified businesses.

~ Detailed i"enalnes for WIS{ZAPs ifa Cﬁmpamy Is No Lcnger in {Zampkanee

With the Law. The current CAPCO law does not outline any penalty or
procedure if a business which was a qualified business is no longer a qualified
business. The proposed legisiation specifically outlines a timetable for the
WISCAPs, whereby an investment held for less than a year before it no longer
qualified could NOT be counted by the WISCAP toward its investment
requiretents under the law. The longer the investment gualifies, the more the
investment would help the WISCAP to meet its investment requirements under
the law,

. Need to adequately fund each possible WISCAP in the next round. Ifthe

amounts available for certification are insufficient so as afier proration, the total
amount of certified capital that a company would have will be less than
$15,600,000, no allocation will be made to that certified capital company. If
aftet proration, no company would have $15,000,000 or more, then the
Department may promaulgate emergency rules defining an alternate plan.
Mandated Wisconsia Staff and Office. Under the current law, CAPCOs are not
required to have Wisconsin offices or staff. The Rules contain such a mandate,
but the statutes do not. The proposed legislation contains language, which would
place those requirements in the statutes.



Reformed CAPCO, now called WISCAP, Addresses Concerns and Criticisms

Concern with original CAPCO bill

New WISCAP Progrém

» The CAPCO Program only targets insurance
companies for investment.

= WISCAP is open to investments from any
business entity that pays oorporate income tax,
corporate franchise tax or premium. tax.

. The CAFCQ ngram prevents estabizshed
Wisconsin players like Robert W. Baird from
participating because of theirinsurance

- - company affiliation (intended to prevent self-
dealing by eligible investors). -

» The new program permits affiliates of eligible

investors to form a WISCAP, provided that they |-

raise capital from:sources other than their
. .aﬁ”hate {retammg the seif-deaimg prah:bat:on}

_« The CAPCO Program has h;gh administrative
costs.

. WfSCAf»’ pizts !uﬁher limitations on gualified
distributions, {imiting: the costs to original cost
__of raising capital and a 2.5% management fee.

» The defeasanse mechanism 1o secure bonds
‘sold by CAPCOs reduces the net capital
avaliable for mvesiment ia 50% m‘ the amount
raised : :

» The new program requires that WISCAPs have
."'no less available than 75% of the: capital raised

. _available for investment {(which they.wilf have
. 1o achieve by reducmg returns promised to
. ‘investors and/or by puﬁmg more Qf their own
- capital-at risk). - :

. -T-he sténé_afdé for bécmﬁing Certified as a
CAPCO are'low.

» WISCAP requires identifi cai:on af ail parties
' that benefit from certification, a 5-year business
plan; the tr_avestment strateqy and investment
criteria, Commerce can determine whether the
strategy is compatible with the law before the
WISCAP would be certified. x

» The CAPCOs may be motivated to make lower
risk, iater stage, shori term investments
(although most of the dollars went into early
stage deais}

+ WISCAP requires that 50% of the first 50% will
be invested in earlier stage businesses (All the
businesses will meet the early stage criteria
that had been proposed in AB 524).

_ _:@_.:WiSGA? pmhahfts short-term investment
- commitments, requires that the majority of

investments must be made in the form of equity
and retains the requirement that any debt
instruments must.be long term wzth amatwity
of at least 5 years.

+ The CAPCOs are not always focusing on the
sectors where there is a need and where high
paying jobs are created.

« WISCAP tightens the definition of whai isa
quaitfied business, and restﬂctmg what kind of
business is eligible.

» WISCAP requires approval of an mvestment
strategy and investment criteria before being
certifigd, and Commerce has the ability to
determine whether the business was qualified
and whether it was consistent with the sfrategy
and criteria prior to the investment,

+ if the CAPCOs only have to Invest 50%, and
then they can pull the rest out in fees and
decertify in 10 years.

¢ WISCAFP does not permit disfributions or
decertification until the WISCAP has invested
100%. If the WISCAP does not meet their
investment threshold test, then they can not
charge administrative fees.

» CAPCOs can invest in enfities they start and
controd, thus controliing the ability to pay

¢ The new program prohibits prior financial
interest in the business, investing in




themseives back early.

businesses formed, created, or organized by
the WISCAP, and is prohibited from owning
more than 50% of the business uniess
approved by Commerce,

+ The State of Wisconsin receives no return
- exceptfor tax revenus from the jobs and
economic activity created.

s WISCAP provides 30% of the gains from the
investments back to the State of Wisconsin,
unless gains are promised fo a side-by-side
fuad in which case the State of Wisconsin
-receives 20% of the gains. .

» CAPCO: dﬂes mt leverage | tha amount of capital |

available, ‘except for the co-investment in
companies by other mvestors

« The new program provides the ability to offer

-10% of the WISCAP gains to investors in a
side-by-side fund, providing an incentive for the
WISCAP to form a side-by-side fund, and for
investors (including tax exempt institutional
investors) to invest in a side-by-side fund.

» The current CAPCO law does not define any
“penalty or prot:edure fa basmess wcﬁates the
raqu:red cevanants i

» 'WISCAP has a timetable to reduce or eliminate |
. -the ability-to count an investment towards the s
. requirement fo.invest 189% ifthe company '

‘viplates its covenants.

. ‘i‘ here isa rfsk ﬁ'iat funds waftmg for mvestmant '

could be znvested mappmpnate y by the
CAPCOs o

o A'more detailed description of a pssmsssstbie

-non-qualified investment provides assurance
that the funds will be available fer investment in
aualified businesses,

= The current CAPCO faw requites the CAPCO's
to report their investment on an annual basis.

» WiISCAP 'managers wiil be reqwred o report
their investments.to Commerce within 3
business days, in-which Commerce then has 3
days to make available 1o the public {website),

» Underthe -curr-ém faw, i‘he'CA?C.Qs can be

» WISCAP makes this requirement, now a part of

operated from -outside Wisconsin.

the rules, a part of the law.

| WISCAP meets the guiding principles of Governor Doyle for his signing

1. The ‘plan must be affordable: The costof the prﬂgram will be $75 milfion over ten years
of which the tax credits will take an incremental effect (ie fewer credits in the upcoming
years and more in the outer years), also less the revenue from tax collections frem

- sconomic activity generated and the State's share of the program gains.

2. The plan must target early stage needs: WISCAP is exclusively targeted on

companies with fewer than ’3&9 m;amym wﬂ:h an emphaﬂs ofF eaﬁy stage

develiopment.

3. The plan must be fm:used on creating iohs at the hrgh eﬂd WiSCAP fightens the
definition of a qualified business and requires approval z:f investment strategies Tor

certification, to provide assurance of delivery on legislativ

eintent,

4. The money must go towards investment, not administrative fees: The new program
requires that the WISCAPs have 75% of the dolfars raised avaitable for investment and
tightens the permissible fees and distributions,

6. The pian shouid leverage additional resources from the private sector: WISCAP
encourages formation of side-by-side venture capital funds and creates incentives that
will attract tax exempt and out of state investors to those funds.




